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VERIZON AVENUE CORPORATION’S REPLY COMMENTS ON PROCESS 
 

Pursuant to the schedule set by the Administrative Law Judge (“ALJ”) at the April 12, 

2006 Status Hearing (“Status”), Verizon Avenue Corporation (“Verizon”), by and through its 

attorneys, hereby submits its reply comments regarding the appropriate scope and nature of this 

proceeding.   

I. Delta Communications, LLC d/b/a Clearwave Communications LLC (“Delta”) 

 First, Delta incorrectly asserts that Verizon North Inc. and Verizon South Inc. “filed 

petitions for leave to intervene which were granted.”1  While Verizon North Inc. and Verizon 

South Inc. filed an appearance in this proceeding so that they would be served with pleadings, 

they have not filed petitions for leave to intervene and are not parties to this proceeding.  

Verizon Avenue Corporation is a party to this proceeding.  Delta further asserts that “[n]either 

AT&T, ITA or Verizon submitted an application for a grant from the DDEIF.  As such, they 

have no standing to participate in the award process.”  (Delta Comments at 1).  Again,  Verizon 

North Inc. and Verizon South Inc. did not submit Digital Divide Elimination Infrastructure Fund 

(“DDEIF”) grant applications, but Verizon Avenue Corporation was a DDEIF grant applicant,2 

and plainly has “standing to challenge the grant process” even under Delta’s limited 

                                                 
1 See April 19, 2006 “Comments of Delta Communications, LLC, d/b/a Clearwave Communications, LLC” (“Delta 
Comments”) at 1. 
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interpretation of what should be deemed permissible. 

 Next, the Commission should reject Delta’s suggestion that no hearings of any kind be 

held in this proceeding,3 for the reasons fully set forth at pages 4-6 of Verizon’s April 19, 2006 

“Verizon Avenue Corporation’s Process Comments” (“Verizon Comments”).  As noted therein, 

the DDEIF Request for Grant Proposals (“RGP”) explicitly stated that hearings would be held in 

this matter.  Verizon reiterates that it recommends a “paper hearing” process under 83 Ill. 

Admin. Code § 200.525 provided that certain conditions regarding use of the full record are met, 

and refers the Commission to pages 4-6 of the Verizon Comments for its discussion of those 

conditions. 

 While Delta apparently wishes to preclude any scrutiny of its DDEIF grant application 

and underlying factual assertions, the Commission must meet the requirements of 83 Ill. Admin. 

Code Part 759 and 220 ILCS 5/13-301.3 to fully consider the applicable grant criteria.  Parties 

other than Delta have evidence relevant to this inquiry, and it would be error to foreclose them 

from presenting it in this proceeding. 

II. Illinois Commerce Commission Staff (“Staff”) 

 Verizon does not dispute Staff’s recitation of various authorities describing the somewhat 

“relaxed” nature of due process in the administrative realm, nor does Verizon oppose a 

streamlined process.  In this proceeding, Verizon itself has advocated for a streamlined process 

that eliminates many of the due process mechanisms typically available to parties in contested 

proceedings before the ICC.  (See generally Verizon Comments).  Verizon consequently does 

                                                                                                                                                             
2 See the Illinois Commerce Commission’s (“Commission”) March 28, 2006 Telecommunications Division Staff 
Report (“Staff Report”) at 10-12. 
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not object in the abstract to “streamlined procedures of the type recommended by Staff.”  (Staff 

Brief at 9). 

However, although Staff recommended a paper hearing process with a minimum of 

filings at the Status, Staff’s written comments recommended a live hearing (although without 

cross-examination).  Staff’s written comments also proposed that the parties could submit post-

hearing briefs, draft orders and briefs on exceptions in addition to comments on the Staff 

Report.4  This flurry of additional filings is directly contrary to Staff’s recommendation “[t]hat 

the matter proceed expeditiously,” (Staff Brief at 5), as well as Staff’s concerns about the costs 

of the DDEIF grant applicants’ participation in this proceeding (Staff Brief at 14).   

 Although Verizon has no objection to a single-round, verified comment process (see 

Verizon Comments at 5), it does object to permitting parties to supplement those verified 

comments through testimony at a live hearing without any opportunity for cross-examination.  

This does not constitute due process.  As urged in the Verizon Comments, the Commission 

should use a paper-only hearing process that permits full use of the record.  The Commission 

should preclude the parties from presenting any supplemental oral testimony if a “live” hearing 

is held.   

 Verizon also objects to the parties making filings beyond the submission of comments on 

the Staff Report and exceptions to the ALJ’s proposed order, as proposed in the Verizon 

comments.  There is no need to bog the parties down with multiple rounds of filings in this 

proceeding, particularly given the desire to complete this case on an expedited basis.  Staff’s 

                                                                                                                                                             
3 See Delta Comments at 2. 
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suggestion to authorize additional filings will not only delay this proceeding, but will 

significantly increase the costs of the parties’ participation.  As Staff itself has stated: 

The Staff notes, again, that it is of the opinion that the costs to parties that result 
from additional due process requirements should be considered.  A number of 
applicants have filed proposals seeking very modest sums, and others are small 
businesses, governmental, or quasi-governmental, entities.  The transaction costs 
associated with extended, contested hearings and the filing of numerous briefs 
and draft orders imposes costs upon such parties that detract significantly from 
the real value of the grants they might obtain, and might very well tax their 
resources.  Indeed, future applicants may be deterred from submitting proposal.  
This is clearly not what the General Assembly intended.  (Staff Brief at 14-15; 
emphasis added). 
 

 Finally, Verizon notes that Staff, like Delta, has lumped Verizon North Inc. and Verizon 

South Inc. together with the non-applicant intervenors in this proceeding such as AT&T Illinois 

and the Illinois Telecommunications Association.  (Staff Brief at 3).  However, as noted above, 

Verizon North Inc. and Verizon South Inc. are not parties to this proceeding, but filed an 

appearance to ensure that they would be served with pleadings in this docket. Verizon Avenue 

Corporation, which was a DDEIF grant applicant, is a party to this proceeding.  

 Verizon urges the ALJ to reject Staff’s recommendations and adopt those proposed by 

Verizon.   

III. Roc-Net Holdings, LLC (“Roc-Net”) 

 Roc-Net would limit the evaluation of its application to a bare minimum, under the guise 

of purported strict adherence to the governing statutes and the desire for expeditious resolution 

of this proceeding.  While Verizon does not object conceptually to a streamlined process for this 

docket, it does object to Roc-Net’s desire to prohibit all parties from discussing the full record in 

                                                                                                                                                             
4 See April 19, 2006 “Staff of the Illinois Commerce Commission’s Initial Brief Regarding Procedures to Be 
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their comments. 

 First, the authorities cited by RocNet do not support its recommendations.  For example, 

Roc-Net cites 220 ILCS 5/13-301.3(c) as grounds to limit other parties from addressing the 

record in this proceeding, including the DDEIF grant applications.5  However, the Digital Divide 

statute (220 ILCS 5/13-301.2 and 301.3) is not that limited.  It not only explicitly requires the 

Commission to award grants “on the basis of the criteria established in the [Illinois Procurement 

Law; 30 ILCS 500 et seq.],” as Roc-Net notes, but also requires the Commission to consider 

various enumerated statutory factors, and to promulgate rules that will govern the Commission’s 

DDEIF grant award process.  (220 ILCS 5/13-301.3(b)).  The administrative rules adopted by the 

Commission require the examination of the statutory factors, “among other things” (83 Ill. 

Admin. Code § 759.230(a)), meaning that the Commission’s inquiry is not limited to an 

evaluation of the enumerated statutory factors, much less to a single party’s view of whether a 

particular application met them.   

 In other words, the Digital Divide statute is precisely the reason why this Commission 

must consider all evidence relevant to the mandatory factors that govern its evaluation of the 

DDEIF grant applications, rather than merely the information tendered by the applicants 

themselves solely on their own applications.  Nothing in the Digital Divide statute authorizes the 

Commission to limit its review to information provided in an application and exclude other 

relevant data from its consideration.  Indeed, given that both the statute and the Commission’s 

administrative rules are mandatory (directing that the Commission “shall” consider the statutory 

                                                                                                                                                             
Employed” (“Staff Brief”) at 5. 
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factors, “among other things”), Roc-Net has no basis to claim that the Commission is required to 

ignore relevant evidence simply because it is offered by a party other than the particular 

applicant at issue. 

 Second, Roc-Net’s misreading of the Illinois Procurement statute is similarly inapposite.  

Roc-Net focuses on the confidentiality provisions of the competitive selection section of the 

statute (30 ILCS 500/20-35), ignoring that this section – entitled “Discussions” – applies only 

when the purchasing entity conducts discussions with an offeror that has submitted a proposal in 

order to “determine the offeror’s qualifications for further consideration.”  (30 ILCS 500/20-

35(d)).  In such instances, the purchasing agency cannot share the content of those private 

discussions with other bidders.  The purpose of this restriction is to ensure that bids and 

information obtained in discussions between the purchasing entity and the bidder prior to the 

award of bids remains confidential during the bidding process, so that no bidder can benefit 

competitively from access to that information.6   

 This restriction is inapplicable here, where the “bidding process” is complete and the 

Staff Report has been published.  The DDEIF grant applications were submitted long ago, and 

cannot be modified now.  Moreover, Staff’s review of the applications is complete and its 

recommendations have been published.  The parties to this proceeding cannot use the record 

information to alter their grant applications or otherwise benefit from the details of the other 

applicants’ proposals.  At this stage, the parties can only challenge the factual underpinnings of 

                                                                                                                                                             
5 See April 19, 2006 “Initial Brief of Roc-Net Holdings, LLC on the Scope of This Proceeding” (“Roc-Net Brief”) at 
2 (citing 220 ILCS 5/13-301.3(c)). 
6 For example, Section 1-5 of the statute provides as follows:  “Public policy.  It is the purpose of this Code and is 
declared to be the policy of the State that the principles of competitive bidding and economical procurement 
practices shall be applicable to all purchases and contracts by or for any State agency.”  (30 ILCS 500/1-5). 
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the various applications and Staff’s application of the relevant grant criteria to those facts. 

 Further, Roc-Net’s citation to the provisions of 30 ILCS 500/50-45 is also flawed.  That 

statutory provision applies to the “willful” use of various types of information “to compromise 

the fairness or integrity of the procurement, bidding, or contract process.”  Here, the parties 

would be using the record information for completely permissible and appropriate purposes – to 

participate in the hearing process contemplated by the RGP, to defend their DDEIF grant 

applications, and to assist the Commission in its evaluation of the mandatory criteria for the 

evaluation of the DDEIF grant proposals and the issuance of DDEIF grants.  These are valid and 

appropriate activities. 

 Finally, Roc-Net’s assertion that the Commission’s RGP prohibits applicants from 

providing testimony on anything other than their own application is incorrect.  (Roc-Net Brief at 

3).  Roc-Net also claims that nothing in 83 Ill. Admin. Code § 759 allows applicants or third 

parties to “provide evidence or comment on the proposals of other applicants.”  (Id.).  In both 

instances, Roc-Net fails to acknowledge that neither the RGP nor 83 Ill. Admin. Code § 759 

prohibits applicants or third parties from providing evidence or comment.  The absence of 

language allowing such testimony does not lead to the conclusion that it is affirmatively 

prohibited any more than the absence of language prohibiting such testimony leads to the 

conclusion that it is affirmatively allowed.  Indeed, both authorities are fairly silent on the 

matter. 

 Yet, to the extent that the RGP requires applicants to be prepared to offer additional 

testimony regarding their “eligibility and worthiness” to receive a DDEIF grant award, that 

testimony certainly would appropriately involve discussion of Staff’s treatment of other 
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applicants’ applications.  Even Roc-Net concedes as much:  “While Roc-Net generally agrees 

with Verizon Avenue Corporation that parties should be able to refer to other applications to 

show why one’s own application should be approved, any such comment must be subject to the 

limitations imposed by § 30 ILCS 500/20-35(d) on access to other parties’ applications and 

related data.”  (Roc-Net Brief at 5).  Moreover, to the extent that both the Digital Divide statute 

and the Commission’s administrative rules require the Commission to consider certain criteria, 

“among other things,” it is appropriate to construe those authorities as permitting the 

consideration of evidence relevant to those criteria, regardless of whether the party offering it is 

the applicant in question.   

 Verizon urges the Commission to reject Roc-Net’s inappropriately limited process 

proposal, and instead implement Verizon’s, which is streamlined and fair to all parties. 
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